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PRACTICAL POINTS, 
Abating a Nuisance.—Pleading. 


Whatsoever unlawfully annoys or doth 


and accumulate on the locus in quo, by 
reason whereof divers noxious, offensive 
and unwholesome smells, &c , came from 
|the close into the defendant’s dwelling 


damage to another, is a nuisance, and/ house ; and then the defendant justifies 
such nuisance may be abated, that is,| the trespass, by entering in order to abate 
taken away or removed by the party ag-|/the nuisance, and in so doing damaging 


grieved thereby, so as he commits no riot 
in the doing it, (3 Bla. Com. 5). Ifa 
house or wall is erected so near to mine 
that it stops my ancient light, | may en- 
ter my neighbour’s land, and peaceably 
pull it down, (Rex v. Roswell, 2 Salk. 
459). ‘And the reason,” says Black- 
stone, ‘“‘ why the law allows this private 
and summary method of doing one’s self 


‘the wall, and digging up the soil. The 
question for us to decide is, whether the 
plea is bad after verdict; and we are of 
‘opinion that it is. The plea does not state 
‘in what the wrongful permission of the 
plaintiff consisted; whether he was a 
_wrong-doer himself, by originally placing 
the noxious matter on his close, and after- 
wards permitting it to continue, or whe- 


justice, is because injuries of this kind, ther it was placed by another, and he 
which obstruct or annoy such things as| omitted to remove it; or whether he was 
are of daily convenience and use, require | under an obligation, by prescriptive vsage 
an immediate remedy, and cannot wait or otherwise, to cleanse the place wnere 
for the slow progress of the ordinary the nuisance was, and he omitted to dis- 
forms of justice.” charge that obligation, whereby the nuis- 

This doctrine has been very recently ance was created. The proof of auy of 
examined in the Court of Exchequer (in| these three circumstances would have 
England), when it was held that a party | supported the plea ; and if in none of the 
has no right to enter upon the land of three cases a notice to remove the nuis- 
another in order to abate a nuisance of | ance was necessary before an entry could 





filth, without previous notice or request 
to the owner of the land to remove it, 
unless it appear that the latter was the 
original wrong doer, by placing it there, 
or that it arises from a default in the per- 
formance of some duty or obligation cast 
upon him by law, or that the nuisance is 
immediately dangerous to life and health. 

Mr. Baron Parke said: ‘‘A rule was ob- 
tained in this case for judgment non ob- 
stante veredicto on the fourth plea found 
for the defendant, and argued a few days 
ago. This plea to an action of trespass 
= clausum fregit, stated that the de- 
endant, before and at the time when, 
&c. was possessed of a dwelling-house, 


take place, the plea is good; but, if no- 
‘tice was necessary in any one, the plea is 
bad, by reason of its neither containing 
‘an averment that such notice was given, 
‘or shewing that the continuance was of 
‘such a description as not to require one. 
It is clear, that if the plaintiff himself 
was the original wrong-doer, by placing 
the filth upon the locus in quo, it might 
be removed by the party injured, without 
‘any notice to the plaintiff; and so, possi- 
‘bly, if by his default in not performing 
‘some obligation incumbent on him, for 
that is his own wrong also; but if the 
‘nuisance was levied by another, and the 
‘defendant succeeded to the possession of 


near the locus in quo, and dwelt therein ; | the locus in quo afterwards, the authori- 

and tha: the plaintiff, before and at &c.,/ ties are in favor of the necessity of a no- 

injuriously and wrongfully permitted and | tice being given to him to remove before 

suffered large quantities of dirt, filth, ma-| the party aggrieved can take the law into 

nure, compost, and refuse, to be, remain,| his own hands. We do not rely on the 
44 
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decision in The Earl of Lonsdale v. Nel- 
son, 2 B. and C. 302; 3 D. and R. 556, 
as establishing the necessity of notice in 
such a case; for, there much more was 
claimed than a right to remove a nuis- 
ance, Viz., a right to construct a work on 
the p aintiff’s soil, which no authority 
warranted ; but Lord Wynford’s dictum 
is in favour of this objection, for he states 
that a notice is requisite, in all cases of 
nuisance by omission, and the older au- 
thorities fully warrant that opinion, where 
the omission is the non-removal of a nui- 
sance created by another. Penruddock’s 
case, 5 Rep. 101, shews that an assize of 
quod permittat prosternere would not lie 
against the alienee of the party who le- 
vied it without notice. The judgment in 
that case was affirmed on error; and in 
the King’s Bench, on the argument, the 
judges of that court agreed that the nuis- 
ance might be abated, without suit, in the 
hands of the feoffee ; that is, as it should 
seem, with notice ; for,in Jenkins’ Sixth 
Century, case 57, (no doubt referring to 
Penruddock’s case,) the law is thus stat- 
ed:—A builds a house, so that it hangs) 
over the house of B, and is a nuisance to| 
him; A makes a feoffment of his house 
to C, and Ba feoffment of his house to 
D, and the nuisance continues. Now, D 
cannot abate the said nuisance, or have a 
quod permittat for it, before he makes a 
request to C to abate it, for C is a stran- 
ger to the wrong. It would be otherwise 
if A continued his estate, for he did the 
wrong. If nuisances are increased after 
several feoffments, these increases are 
new nuisances, and may be abated with-| 
out request.”” We think that a notice, or| 
request, is necessary, upon these authori- 
ties, in the case of a nuisance continued by 
an alienee ; and therefore the plea is bad, 
as it does not state that such a notice was 
given or request made, nor that the plain- 
tiff was himself the wrong doer by hav- 
ing levied the nuisance or neglected to 
perform some obligation, by the breach of 
which it was created. 

Lord Abinger, C. B., observed, that it | 
might be necessary, in some cases, where 
there was such imminent danger to life or 
health as to render it unsafe to wait, to 
remove without rotice ; but then it should 
be so pleaded, in which the 1est of the 
court concurred. Rule absolute. (Jones 








SUPREME COURT, 





Supreme Court of the State of New-York, 


Before the Hon. Samuet Netson, C, J., 
and Judges Bronson and Cowen. 


Tue Peorte v. Morris. 


ARREST OF JUDGMENTe—DECLARATION— 
PLEADING. 


In an action for a penalty against a member of the 
board of supervisors of the city of New-York, 
for refusing to perform his duty, by auditing and 
allowing the account of one of the Associate 
Judges of the court of General Sessions, of the 
city and county «f New-York, the declaration 
alleged generally, that the defendant was in- 
debted to the plaintiff, in the prescribed penalty 
whereby an action accrued according to the pro- 
visions of the statute, §c. 

Held, that the declaration was good. 


Motion in arrest of judgment. The 
declaration was as follows: ‘* The Peo- 
ple &c., complain of Robert H. Morris, 
one of the supervisors of the city ot New- 
York, defendant in this suit, of a plea 
that he render unto the said plaintiffs, 
$250, lawful money, &c., which he owes, 
&e. For that whereas the said defend- 
anton the 12th day of July 1841, at, &c. 
became indebted to the said plaintiffs in 
the sum of $250, lawful money, &c., for 
refusing to perform his duty as a member 
of the board of supervisors of the city of 
New-York, in this, to wit, in refusing to 
audit and allow the account of James 
Lynch, one of the Associate Judges of 
the court of General Sessions of the city 
and county of New-York, for arrears of 
salary then and there due by law to the 
said James Lynch,as suchAssociate Judge; 
whereby an action hath accrued, &c , to 
have and demand of the said defendant 
the said sum above demanded, according to 
the provisions of the statute entitled, ‘ of the 
powers, duties and privileges of counties, 
and of certain county officers,’ part first, 
chap. twelve, tit. second, art. first, sec- 
tion sixteen of the Revised Statutes, of 
the State of New-York. Yet,” &c. 
The defendant pleaded the general issue, 
and a verdict was rendered for the plain- 
tiffs. The defendant now moved in ar- 





v. Williams, 11 M. and. W. 76.) 
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P. A. Cowdry, for the defendant. 

J. R. Whiting, for the plaintiffs. 

By the court, Cowen, J.—The declara- 
tion is good within the 2 R. 8. 395, 2 ed. 
310, unless it be defective in omitting a 
reference to the statute of 1841, ch. 276, 
p. 267, 34, specially directing the super- 
visors of the city and county of New- 
York, to audit and allow the account of 
Judge Lynch and his associates. The 
section cited from 2 R. S., substitutes 
a very general form of declaring on penal 
statutes, fer the special matter required 
to be set forth in the common law declar- 
ation. It declares that it shall be suffi- 
cient in a declaration on any penal statute 
to allege, as is done here, that the de- 
fendant is indebted in the prescribed pen- 
alty ; whereby an action accrued accord- | 
ing to the provisions of the statute, &c. 
The penal statute referred to, in this in- 
stance, gives the penalty of $250, against 
each supervisor who shall refuse or neg- 
lect to perform any of the duties which 
are or shall be required of him by law as 
a member of his board, (2 R. S. 361, 2 
ed. §16). The statute of 1841 imposed 
the duty of auditing the account men- 
tioned in the declaration, The general 
reference alone is, I think, sufficient. 
Though the act of 1841 was passed years 
after the statute which gave the penalty, 
yet the refusal to audit, &c. was in effect 
@ violation of the latter. This has, by 
its prospective words, effectually incorpo- 
rated with itself the aet of 1841, and 
both must be read as one statute. On 
this construction, any refusal to do the 
duty of a supervisor, while acting as a 
member of the board, whether imposed 
by a statute passed before or after, ren- 
dered the defendant liable, in the words 
of the declaration, according te the pro- 
visions of the statute, entitled, &e. 

But the pleader has not contented 
himself with the general reference. He 
has mentioned the particular violation of 
duty which, on comparing the specifica- 





tion with the statute of 1841, we see is 
within its terms. That removes all) 
doubt, if there be any on the general | 
form. 

Motion in arrest denied. 





IN CHANCERY, 





Before the Hon. Lewis H. Sanprorp, 
Assistant Vice Chancellor of the First 
Circuit.—At Albany, July 20.—Aug. 
22, 1843. 


Exisua Brown v. Exias Deney. 


DEED INTENDED AS A SECURITY—USURY. 


B owed to D a mortgage of $1100 on his farm, 
and other sums amounting to $1850. B then 
conveyed the mortgaged premises to D in fee, 
with warranty, for the consideration of $2500, 
and on the same day, D executed to B a sealed 
agreement, reciting the prior mortgage, the pay- 
ment of more money since, to the amount of 
$2,500, and the giving of the deed, and declar- 
ing that D bound himself to give to B a war- 
ranty deed of the farm, provided B performed 
the conditions of the ayreement. D then 
bound himself to rent the farm to B for five 
years, for the amount of the interest on the 
$2,500, a.d B agreed to put on ‘* betterments,” 
to the amount of $50 per year for the five years. 
At end of the five years, D bound hims-If to 
sell the farm to B for $2,800, with a resonable 
time to pay the amount; and to give to B the 
privilege of selling the farm at any time, and 
when D had received the whole amount, he 
was to givea deed. The agreement then stated 
that B had deposited with D, a note of $200, 
on interest, signed by asurety, payable to D, and 
dated in 1838, as security that if D realized the 
$2,800 from the farm, at the end of the five 
years, then the note was to be of no effect, 
otherwise 1n full force. 

The mortgage and other paper of B, except the 
$200 note, were thereupon given up by D.: 
Held, that the deed was a security merely, and 
the transaction usurious. 

Held, also, that upon its avoidance the debt ex- 
isting when the deed was given, was reinstated. 

Held, that the absence of the personal liability 
of the grantor to repay the money, in such a case, 
is not a conclusive test in deciding whether the 
conveyance is absolute or is intended as a se- 
curity 

The cases of Godman v. Grierson, 2 B. and B. 
274, and Robinson v. Cropsey, 2 Edw. Ch. R. 
138, examined, on this point. Provisions of de- 
cree, reinstating the securities which had been 
given up. 


Tue circumstances of this case appear 
in the adjudication of his Honor the Vice 
Chancellor. 

Mr. A. Becker, for complainant. 

Mr. A. J. Parker, for defendant. 

Tue Assistant Vice CHanceLLor.— 
Prior to 1836, the complainant became in- 
debted to the defendant for borrowed 
money. Inthe winter of that year he 
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bought the farm in question, and borrow- 
ed more money of the defendant in order 
to make the purchase. His whole debt 
amounting to $1,100 at that time, he 
gave to the defendant a bond and mort- 
gage on the farm to secure it, dated 
March 9, 1836, and payable in annual 
instalments, extending ten years. In 
1837, the defendant made a further loan 
to the complainant. In 1838, he disrount- 
ed for the complainant a note of $200, 
made by the latter, and also signed by 
his brother Parlia Brown, and payable 


money, and taken a mortgage for the 
same farm that the latter bought of Wilt- 
sey in 1836; that the defendant had 
paid to the complainant more money 
since, in all up to that date, to the amount 
of $2,500 ; and the complainant had for 
the sum of $2,500, given a warranty 
deed to the defendant. It then declared 
the condition of the agreement to be that 
the defendant bound himself and his heirs, 
executors and assigns, to give to the com- 
plainant a warranty deed, free and clear 
from all incumbrances, provided the Jat- 








with interest. It is charged in the bill, | ter performed certain conditions therein 
that all these transactions were tainted|after mentioned. That the defendant 
with usury. The answer which was) bound himself and his executors and as- 
called for on oath, and is responsive to | signs torent to the complainant, his heirs, 
the bill, denies each of the allegations,|and assigns, the said farm for the amount 
relative to the reservation and the pay-|of the interest on the $2,500,” and the 
ment of usurious interest. There is no|complainant agreed to put on “ better- 
satisfactory evidence in the case to estab- | ments,” to the amount of $50 a year for 
lish the alleged usury. The defendant’s | the term of five years, for which the de- 
statements to other applicants for loans, |fendant agreed to rent the farm to the 
intimating to some, and expressing to|complainant,—-to commence the first of 
others, that the complainant had agreed | December, 1839 ; and at the expiration of 
to make him an allowance beyond le-| the five years, the defendant bound him- 
gal interest, or to pay interest at a cer-| self, his heirs and assigus, to sell the farm 
tain rate beyond seven per cent; are not|to the complainant, or his heirs, or as- 
only indefinite as to particular sums, dates | signs, to sell the farm to the complainant, 
and transactions; but are counterbalanc- | or his heirs or assigns, for $2,800, with a 
ed by proof of admissions made by the | reasonable time to pay the amount; and 
eomplainant, that the defendant had not | also bound himself and his heirs, execu- 
exacted of him any more than lawful in-| tors and assigns to give to the complain- 
terest. I shall, therefore, assume that| ant, his heirs, or assigns, the privilege of 
the complainant’s debt to the defendant, | selling the farm at any time, provided the 
at the end of the year 1839, was valid | defendant received a portion of the amount 
and unimpeachable. In January, 1840,| down, with reasonable time to pay the re- 
he owed the defendant from $1,800 to| mainder; then, when the defendant should 
$1,900, of which $1,100 was in the mort-| have received the full amount, he was to 
gage upon the farm, and $200 in the| give a warranty deed of the farm. Thatthe 
nvte above mentioned. For the residue, | complainant had deposited a note of $200 
he held the complainant’s personal re-| in the defendant’s hands for security that if 
sponsibility only. In that month, the| the latter realised the amount of $2800 trom 
complainant being embarrassed and hard|the farm at the expiration of the five 
pressed fur money, called upon the defend-| years, then the note was to be of no ef- 
ant. As to what ensued, except the mat-| fect, otherwise in full force. That the 
ters in writing, the parties differ wide-|defendant was to receive the annual in- 
ly. Before going to that point, I will|terest on the money that remained un- 
state the written evidence of what oc-| paid after he sold the farm. The note of 
curred. On the 27th day of January,| $200 which was left in his hands for se- 
1840, the complainant conveyed the pre-| curity, is stated to have been given by 
mises in question, to the defendant in fee | the complainant and signed by his bro- 
with warranty, for the consideration of|ther Parlia Brown. 

$2,500, and at the same time, the parties} At the time of delivering the deed and 
eniered into a written agreement to the|this agreement, the defendant delivered 
effect following. It recites that the de-| up and cancelled the mortgage of $1,100 
fendant has assisted the complainant to/ and all the notes he held against the com- 
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plainant except the note of $200 hereto- 
fore mentioned, and paid to him in cash 
and his own note, the difference between 
what the complainant owed to him and 
the $2,500. The interest on the com- 
plainant’s indebtedness, was computed up 
to the first of December preceding, cor- 
responding with the reservation in the 
agreement. ‘Thus the note of $200 was 
included in making up the $2,500. 

‘The complainant charges that previous 
to the conveyance, he applied to the de- 
fendant for a further loan, and that he 
agreed to make it to an extent which, 
with all the previous indebtedness would 
amount to $2,500; that he would take a 
deed of the farm for his security for the 
$2,500, and for $300, which he was to 
receive as a premium for the loan and for- 
bearance during five years. That the 
complainant was to be the owner of the 
farm, and the transaction should he kept 
a secret. 

All this is denied by the defendant. 
As to keeping it a secret, he says that the 
complainant desired it, that he did not 
agree to it, but remarked that he was not 
in the habit of talking about his business. 
It seems that he recorded his deed in 
March, 1840. 

The defendant denies that he agreed 
to make a further loan, or that the deed 
was made or intended asa security. He in- 
sists that it was absolute and so intended. 

The complainant continued in posses- 
sion of the farm, treating it as his own. 
He paid the $175 rent, orinterest for the 
year 1840, and he paid that for 1841 in 
money, and the note of a third person. 
He made “ betterments,” or permanent 
improvements on the farm in 1840, to 
the value of $50; and some in 1841, the 
value of which was not proved. 


The cash value of the farm at the date 
of the conveyance was about $2,500. I am 
convinced that the parties themselves es- 
timated it at $2,800, and believed it was 
worth that sum. The complainant had 
refused an offer of $2,800, for the farm 
in the spring preceding, which was known 
to the defendant. 


The important and difficult question in 
the case is, the nature of the transaction of 
the 27th January, 1840. Was it an ab- 
solute sale with an agreement to resell, or 





was it intended as a security for the pay- 
ment of $2,800. 

Let us first examine this question upon 
the written evidence in connection with 
the facts proved, irrespective of the de- 
clarations of the parties. 

In equity, the character of the convey- 
ance is determined by the clear and cer- 
tain intention of the parties; and any 
agreement in the deed, or in a separate 
instrument, showing that the parties in- 
tended that the conveyance should ope- 
rate as a security for the repayment of 
money, will make it such, and give to 
the mortgagor the right of redemption, 
(4 Keni’s Com. 142. 2d ed) 

And Chancellor Walworth in Holmes 
v. Grant, 8 Paige 248, says, that “asa 
general rule, where the contract and con- 
veyance are made upon an application for 
a loan of money, this court for the pur- 
pose of preventing usury and extortion, 
will construe it to be a mortgage, when- 
ever the person to whom the application 
for the loan is made agrees to receive 
back the money advanced with legal in- 
terest, or a large amount, and to re-con- 
vey the property within a specified time 
thereafter, whatever may be the form of 
the written contract ; if it is apparent that 
the real transaction wasaloan of money.”? 

He used the same language in the pre- 
vious case of Robinson v. Cropsey, 6 
Paige, 480. 

And it is provided by our statutes that 
‘Cevery deed conveying real estate, which 
by any other instrument in writing shall 
appear to have been intended only as a 
security in the nature of a mortgage, 
though it be an absolute conveyance in 
terms, shall be considered as a mortgage,” 
&e. (1 R. S. 756. §3.) 

Again, ‘‘ these defeasable purchases are 
narrowly watched, and courts of equity 
lean strongly in favor of the right of re- 
demption.”” Longuet v. Scawen, | Ves. sen. 
402—4 Kent’s Com. 144, 2d Ed., Glover 
v. Payn, 19, Wend 518, per Bronson, J.) 
and Chief Justice Marshall, says in Con- 
way’s executors v. Alexander, 7 Cranach, 
218, ‘¢ doubtful cases have generally been 
decided to be mortgages. The policy of 
the law prohibits the conversion of areal 
mortgage into a sale.” In Edrington v. 
Harper, 3 J. J. Marsh. 354, the court 
say, ‘‘in all doubtful cases a contract will 
be construed to be a mortgage rather than 
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a conditional sale,’ (S. p. Secrest v.| 
Lurner, 2 id. 471. Skinner v. Miller, 5) 
Litt. 84). Carrying out these principles, | 
there is a series of adjudged cases extend- 
ing through the last one hundred and fif- 
ty years, and which in my judgment, 
establish that the deed and agreement in 
this case taken together, amount to a| 
mortgage, or security for the payment of 
money. I now speak of the writings, 
exclusive of the evidence, in pais. 

A few of these cases will be adverted to 
Manlove v. Bale and Bruton, 2 Vern. 84, 
is one of the earliest. There Bruton had 
conveyed a church lease, absolutely to 
Bale, for the consideration of £550 ; and | 
Bale by a sealed instrument agreed that 
he would re-convey on Bruton’s paying 
him £600, at the end of ayear. The 
money was not paid within the time lim- 
ited. Bale and his son and heir, who 
succeeded him, had renewed the lease 
twice, and nearly twenty years had elaps- 
ed since the deed was given. On a bill 
by an assignee of Bruton, redemption 
was decreed against the heirof Bale. 

In Strong v. Stewart, 4 J. C. R. 167, 
there was an absolute assignment of a right 
in land. It was proved by parol that the 
transfer was made on a loan of money, 
and that the assignee agreed to give time 
to return the money and take back the 
assignment. It was decreed to be a se- 
‘curity and not a sale. 

In Henry v. Davis & Clark, 7 J.C. R. 
‘40, and Clark v. Henry, 2 Cow. 324 
S. C. in the Court of Errors, there was an 
absolute assignment of a mortgage, anda 
written agreement to re-sell it to the 
assignor. A parol agreement was proved 
that the assignee should hold the mort- 
gage absolutely, if it were not repurchas- 
ed at the time stipulated ; and there was 
testimony that the assignor had said re- 
peatedly, that he had sold the mortgage. 
‘There was very great inadequacy in the 
case. It was held to be a security merely. | 

Palmer and wife v. Guernsey, 3 Wend. 
248, is a strong case. In May, 1829,) 
Guernsey owed Mrs. Palmer a note of| 
$634, besides interest, for money previ- 
ously lent ; and he then conveyed to her 








payment of the two mortgages. Guern- 
sey reserved the possession of the premi- 
ses till April ensuing. Palmer executed 
to Guernsey a writing reciting the deed, 
and engaging if the land sold for more 
than enough to pay the consideration ex- 
pressed in the deed, the two mortgages 
and his trouble ; to pay Guernsey all the 
overplus. After this, the premises were 
sold on the foreclosure of one of the mort- 
gages, subject to the other and brought 
only $250 more than the mortgage debt 
on which it was sold. Palmer and wife 
then brought assumpsit for the balance of 
the note, claiming for the original money 
lent. Guernsey offered to prove by parol 


that the deed was intended as an absolute 


sale and conveyance, but the evidence 
was excluded. The court sustained the 
action, and decided that the conveyance 
was in effect a mortgage, and was intend- 
ed as a security, and that the circum- 
stance of giving up the note and Palm- 
er’s assuming the two mortgages, were 
not sufficient to overcome the evidence 
of that intention. 

In Roach v. Cozine, 9 Wend. 227, R. 
gave to Cozine an absolute deed of cer- 
tain tenements in New-York, on a parol 
agreement that C. should pay a judgment 
of $600 against R. and other incumbran- 
ces, in all amounting to about $3,900; 
that C. was to receive the rents of the 
premises, except a portion in the rear 
which R. was to occupy two years free 
of rent; and if R. repaid to C. in that 
time, his advances, C. was to reconvey 
to him or toa purchaser procured by him. 
C. was to receive the rents in lieu of inte- 
rest. The court held it to be a loan of 
$3,900, and that the deed was no more 
than a mortgage. 

In Cooper v. Whitney, 3 Hill’s R. 95, 
which was much like the case of Palm- 
er v. Guernsey, the court decided that the 
conveyance was not absolute. Judge Bron- 
son was inclined to consider it a trust 
rather than a mortgage, there being no 
covenant topermit aredemption. It may 
be suggested that the same argument 
would apply to the idea of atrust in that 


case. Intheabsence of a direction or 


husband by adeed in fee with full cov-| covenant to sell, there would have to be 
enants, expressing a consideration of|a resort to equity, to enforce the trust ; 
$678,38, certain lands subject to two/and no more would be reqnisite to enforce 
mortgages, amounting together to $4,300, | the redemption,assuming ittobe asecurity. 


and by the deed, Palmer assumed the 


In Wright v. Bates, 13 Vermont R. 
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341, theré was a loan of $300, and an ab- 
solute deed given expressing a consid- 
eration of $325; and a parol agreement 
that $25 a year should be paid in lieu of 
interest. There was to have been a 
written defeazance, but none was made. 
Two years afterwards the grantor applied 
for it, but only obtained a lease for the 
premises at $25 annual rent, and an agree- 
ment in it, that on payment of $325 
within three years from the date of the 
deed, he would re-deed the premises. 
The grantor remained in possession. It 
was held to be a mortgage against the 
grantee and the purchaser from him with 
notice of the parol agreement, who bought 
after the expiration of the three years. 
There was great inadequacy in the price. 

Edrington v. Harper, 3 J. J. Marsh. 
353, was a well considered case, and ana- 
logous in its features to the one before us. 
And see Skinner v. Miller, 5 Litt. 84. 

To illustrate the difference, let us refer 
to some of the cases where the transac- 
tion was held tobe a defeasible purchase. 

Thus, in Cotterel v. Purchase, Cases 
Temp. Talb. 61, there was a deed abso- 
lute, but intended as a mortgage ; and 
subsequently a new agreement was made 
for a further consideration, on which that 
deed was cancelled, and a new absolute 
deed was given. After the lapse of 30 
years the grantee agreed to permit a re- 
demption. He was then in possession, 
and continued for sixteen years mere, 
during which no attempt was made to re- 
deem. The court refused to decree a 
redemption, 

In Floyer v. Lavington, 1 P. Will. 268, 
arent charge of £48, in fee, was granted 
in consideration of £800, and a condi- 
tion made in the deed, that the grantor, 
by paying the £800 during his life, might 
make the grant void. At that time the 
legal rate of interest was eight per ceuit. 
Sixty years had elapsed; Lord Cowper 
decided that the rent charge was not re- 
deemable, and relied very much on the 
fact that it was but £48, while the inte- 
rest of the mopey would have been £64. 

Mellor v. Lees, 2 Atk. 494, which is 
usually cited on this side of the question, 
was decided by Lord Hardwicke on its 
peculiar circumstances, and the great 
lapse of time, 48 years. 

In Robinsan v. Cropsey, 2 Edw. Ch. R. 

138, affirmed in'6 Paige, 480, there was 


an agreement by which Sharp one tenant 
in common, agreed to execute an absolute 
deed for his half to his co-tenant, Robin- 
son, in consideration of a debt of about 
$3,300, due from S. to R. on a stated 
account ; the cancelling of a mortgage 
against S. which R. had bought, the can- 
celling of two other mortgages, given by 
S. to R., and the assumption of the pay- 
ment of a mortgage to one Hicks, which 
was a lien on the premises. The agree~ 
ment gave to Sharp the privilege of re- 
deeming the premises within a year, on 
paying $8,500, without interest. R. was 
to take the rents, and they were to be 
considered equivalent to the interest.— 
The consideration stated in the agree- 
ment was a little more than the $8,500 ; 
the deed was given in pursuance of the 
agreement in 1819, and Robinson took 
possession and had retained it ever since. 
He complied with the agreement on his 
part, except cancelling the two mortgages 
to himself, which he claimed to hold un- 
der a subsequent agreement of Sharp, as 
security for money paid by him for S. 
on a joint liability. Sharp died in 1824, 
never having offered to redeem, or claimed 
the right. In 1827, R. filed his bill 
against Sharp’s heirs, &c., to quiet the 
title, claiming that the conveyance to him 
was absolute, and not redeemable. It was 
so decided, and held to be a defeasible 
sale. 

In Holmes v. Grant, 8 Paige 243, on 
an absolute deed being executed, in con- 
sideration of a previous debt, the gran- 
tee gave tothe grantor a power to sell the 
farm, and if he found a purchaser within, 
a year, he was to have what he might get 
over and above the amount of the debt, 
with interest on the same until the sale ; 
but if he should not make the sale, he 
was not to have the improvement of the 
farm. The notes, &c., constituting the 
debt, were given up. The agreement was. 
not shown satisfactorily to have been 
made or given till after the conveyance 
was perfected. The amount of the debt 
equalled the value of the Jand. The 
Chancellor, reversing Vice Chancellor. 
Denio, held the transaction to be a sale, 
and irredeemable. 

In Glover v. Payn, 19 Wend. 158, be- 
fore cited; Delavan bought of Payn cer- 
tain premises, for $7,000, in July, 1831, 
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ecuted to Payn a writing, demising the 
premises to him till May 1, 1832, at the 
rate of $500 per year, Paya paying all 
taxes and assessments, and insuring the 
building for $2,500, and assigning the 
policy toD. The writing then contained 
a proviso that in case Payn on the Ist of 
May, 1832, should elect to pay Delavan 
$8000, then D. covenanted to convey the 
premises to Payn with warranty. The 
court held it to be a conditional sale, ou 
the ground that the deed was absolute ; 
there were no previous dealings, and no 
debt was created by the transaction. 
There was no proof of a loan or of an ap- 
plication to lend money. ‘he case itself 
was compromised, and it is impossible to 
tell what would have been its ultimate 
fate, alter the new trial, and a further de- 
velopement of the facts. The circuit 
judge decided upon the deed and writing ; 
that it was a mortgage ; and nothing far- 
ther appeared in the case before the Su- 
preme Court. 

The perplexity in the case before me, 
arises from two circumstances, viz. the 
absence of any covenant on the part of 
the complainant to pay the $2,500, and 
the near approach of the expressed con- 
sideration to the estimated value of the 
farm. 

Indeed, it was strenuously urged by 
the defendant that the first circumstance 
adverted to, was decisive of the case ; and 
in support of this position the authority 
of the Vice Chancellor in the case of 
Robinson v. Cropsey, was relied upon as 
conclusive ; and Glover v..Payn was said 
to sustain that authority, and to be pre- 
cisely in point here. 

If I were satisfied that the want of an 
obligation or liability on the part of the 
grantor, to pay the money stipulated for 
a redemption or a re-sale, was of itself a 
decisive and conclusive test against con- 
struing an absolute conveyance to be a 
mortgage or security, it would relieve me 
from difficulty here. But after an atten- 
tive consideration of the authorities, I am 
convinced that it isnot the only criterion, 
nor one that is controlling. Where the 
personal obligation exists, it may be de- 
cisive to show that the transaction was in- 
tended as a security ; but its absence is 
not conclusive to establish the contrary 
intention. 


The learned Vice Chancellor, in Rob-' 


inson v. Cropsey, thus expresses his views; 
«¢ There appears to be a marked test in all} 
such cases. If the deed or conveyance 
be accompanied by a condition or matter 
of defeazance expressed in the deed or 
even contained in a separate instrument, 
or exist merely in parol ; let the consid- 
eration for it have been a pre-existing 
debt or a present advance of money to 
the grantor. The only inquiry necessary 
to be made is, whether the relation of 
debtor and creditor remains, and a debt 
still subsists between the parties? For, 
if it does, then the conveyance must be 
regarded as a security for the payment, 
and be treated in all respects as a mort- 
gage, (Slee v. Manhattan Company, t 
Paige’s C. R. 56). On the other hand, 
where the debt forming the consideration 
for the conveyance is extinguished at the 
time by the express agreement of the 
parties, or the money advanced is not 
paid by way of loan so as to constitute a 
idebt and liability to repay it, but by the 
terms of the agreement, the grantor has 
\the privilege of refunding or not ai bis 
election, there it must he deemed pur- 
chase méney, and the transaction will be 
a sale upon condition,” &c. 

The Vice Chancellor relied mainly up- 
on what fell from Lord Manners in the 
case of Goodman v. Grierson, 2 B. and B. 
274. Asto the case itself, 1 must say 
that it goes a great length, and if it had 
arisen here, I believe it would have been 
decided the other way. The considera- 
tion there, was a charge by will upon the 
lands conveyed, so that there was no per- 
sonal obligatiou previous to the convey- 
ance. Lord Manners says, that it may 
be a mortgage though there is no cove- 
nant to pay, and the absence of a cove- 
nant or bond, makes it no less a mort- 
gage, if that were the intention. He re- 
cognizes the decision of Lord Talbot and 
Lord Hardwicke, that every mortgage 
implies a loan, and thus adebt; yet says, 
that on foreclosure there would be no 
remedy for the defieiency, if any arose. 
He also cites with approbation, Lord 
Hardwicke’s remark in Mellor v. Lees, 
before cited, that the absence of a per- 
sonal covenant or obligation, is in these 
instances a strong circumstance, but if 
that were the only one, he would not rely 














upon it to defeat the redemption. ‘Tak- 
ing all this in connection with Lord 
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Manners confining his expression, to 
“ this deed,’ and “ that transaction,” I 
think we are bound to conclude that he 
was not laying down a general rule appli- 
cable to all cases, but that he intended to 
apply the criterion of no personal obliga- 
tion, to the case before him, and to that 
only. Judge Bronson, in the case of 
Glover v. Payn, cousiders Lord Manners 
as holding this circumstance to be ‘‘ ma- 
terial,” not connclusive. 

The learned Vice Chancellor in Rod- 
inson v. Cropsey, also quotes from the 
opinion of Chief Justice Marshall in 
Conway’s Ex. v. Alexander, heretofore 
cited, in support of the controlling force of 
this test. But the language quoted is much 
qualified by the sentences from among 
which it is extracted, and the opinion 
does not come up tothe point. Thus, the 
Chief Justice says, speaking of the case 
before him, “ the want of a covenant to 
pay the money, is not complete evidence 
that a conditional sale was intended, but | 
it is a circumstance of no inconsiderable 
importance.” The decision there was 
put upon the ground that there was no 
pre-existing debt ; no agreement to repay 
the money ; and no loan or proposition 
for a loan or mortgage, or conversation 
about a loan ; and it was conceded that if 
there were either of the latter, the case 
would have been different. Yet in that 
decision, the Chief Justice says, ‘‘ there 
are circumstances which nearly balance 
these, and have induced much doubt and 
hesitation in the mind of some of the 
court.”” One of these was the necessi- 
ties of the grantor. The evidence as to 
inadequacy was deemed too doubtful for 
the court to rely upon. 

Glover v. Payn, which is said to be 
exactly in point, has already been stated. 
In reference to the proposition now under 
consideration, it does not sustain the cri- 
terion set up in Robinson v. Cropsey. 
Judge Bronson there concedes that the 
case would have been different, ifthere had 
been a pre-existing debt, oraloan of mo- 
ney, or a greatly inadequate consideration. 
He says “‘ where there is no debt and no 
loan,” there it is not a mortgage, but an 
agreement to re-sell. 

That the test insisted upon, cannot be 
decisive is manifest from this, that it is 
not a necessary ingredient to constitute 
& mortgage, that the creditor should have 

44* 








a remedy against the person of the debtor- 
We not unfrequently see mortgages with- 
out any accompanving obligation or con- 
tract for the payment of the debt.. (See 
19 Wend. 521, per Bronson J.) 

In the case of King v. King,3 P. Wiil. 
358, Lord Talbot held that every mort- 
gage, although there be no covenant or 
bond to pay the money, implies a loan, 
and every loan implies a debt, and there- 
fore the heir of a mortgagor was entitled 
to compel the administrator to apply the 
personal estate to pay off a mortgage on 
the inheritance where there was no bond 
or covenant. Ancaster v. Mayes, 1 Bro. 
C. C. 464, s. p per Lord Thurlow. And 
see Mellor v. Lees before cited. 

Most of the cases in which these tran- 
sactions were adjudged to be mortgages 
were destitute of this feature of personal 
liability. Such were Manlordv. Bale ; 
Strong v. Stewart ; Henry v. Davis & 
Clark ; Wright v. Bates ; Skinner v. Mil- 
ler ; Edrington v. Harper, and Roach v. 
Cozine, above cited. In Palmer v. Guern- 
sey, ubi supra, the court established a 
debt collectable at law, by making out 
that the transaction was a security. When 
the deed was executed in that case, the 
only evidence of personal liability on the 
part of Guernsey was given up. In Se- 
rier v. Greenway, 19 Ves. 412, where the 
contract was held to be a security, there 
was no personal covenant or liability. In 
Wharf v. Howell, 5 Binney, 499, there 
was a sealed agreement toreconvey, &c., 
and the grantee took possession. No in- 
terest was to be paid. It was urged by 
counsel there, that there was no mutua- 
lity, no remedy for the recovery of the 
money ; that all the risk was on the part 
of the grantee, as from fire, &c., &e. It 
was held to be asecurity. Chief Justice 
Tighlman repudiated the argument that 
there was no covenant to pay, &c. He 
said the objection that there was no 
remedy for the recovery of the money, 
was begging the question. A similar po- 
sition was taken by the court in Edring- 
ton v. Harper, before cited. 

In the case of Holmes v. Grant, Denio, 
V.C. says: “ it is not essential that the 
personal remedy against the mortgagor 
should be- preserved. There is a debt 
quoad the redemption, but not in respect 
to the personal remedy.” 

And in the same case, on the appeal, 
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the Chancellor makes use of the absence 
of a personal remedy, only as one strong 
circumstance in favor of construing the 
contract to be a conditional sale. 

It may well be, that when an absolute 
conveyance is made upon a loan of mo- 
ney or a subsisting indebtedness, and it 
is declared cither upon the ascertained 
intention of the parties or upon grounds 
of public policy, to be a security only; 
the law will in the one case imply a pro- 
mise to pay the loan, and in the other 
will continde the liability upon the pre- 
vious obligation. The case of Palmer 
v. Guernsey, before cited, is apparently 
an authority for this position. At all 
events, it is well settled that the exist- 
ence of a mortgage implies a debt ; what 
the remédies may be for enforcing its) 
payment is another question. 

In fine, it is clear to my mind that the 
absence of a personal liability of the com- 
plainant for the payment of the $2,500, 
is not decisive, per se, in this case. It is 
a strong circumstance, in the language of 
Chancellor Walworth ; one essential cir- 
cumstance, as expressed by Lord Hard- 
wicke. 





In connection with the adequacy of the 
consideration, it would be controlling | 
with me were it not for certain other| 
strongly marked features in this case. 

One of these, is the reservation of the 
interest of the $2,500 during the five 
years which the complainant was to pos- 
sess the premises. The rent of the land 
was worth only about $115 per year — 
The interest reserved was $175. Again, 
there is the requirement that permanent 
improvements, to the extent of $50, 
should be made every year. Another, 
and strong feature, is the keeping the 
$200 note, as security that the defend- 
ant should receive $300 at the end of the 
five years, in addition to the $2,500 and 
the interest thereon. This is proved by 
the agreement. The explanation of the 
defendant in his answer may be true, but 
it is not evidence. 

These circumstances fully rebut the in- 
ference arising from the inadequacy of the | 
price, as well as the want of a personal| 
liability. I think the parties considered 
the farm to be worth $2,800. We areto 
look for their intentions in the state of 
things at that time ; and it is improbable 





that they then expected a general depre- 


ciation in real estate. They seduously 
guarded against dilapidation, or particu. 
lar diminution in value, by the provision, 
for ‘*betterments” to the amount of 
$250, during the five years. For this 
and for the annual interest, the complain- 
ant was personally liable. And in addition 
to both, the defendant retained the note 
of $200 against the two Browns, which 
with simple interest from its date (1838) 
would at the end of the five years, from 
1840, amount to nearly $300. The defend- 
ant thus had obligations for the payment of 
$550, besides that forthe payment of the 
interest on the $2,500. The farm itself 
would, doubtless, have been a scanty se- 
curity for the $2,500. With this we have 
nothing to do, except as one circumstance 
from which to argue intention. And here 
we find that circumstance obviated by 
the provisions which have just been ex- 
amined. 

The parol evidence of the intention of 
the parties is not very conclusive. The 
defendant is shown to have called onceor 
twice upon the complainant, not for rent 
of the farm, but for interest on the money. 
Beyond this, I need not advert to the oral 
testimony on the subject. 

Upon the whole, I have, though with 
some hesitation, come to the conclusion, 


| that this transaction was intended a a se- 


curity for the payment of money, and not 
as asale. In Chapman's Administratriz 
v. Turner, 1 Call’s R. 280, 286, Roane 
J., says, “As the line of discrimination 
between mortgages and these defeasable 
sales cannot well be marked out by any 
general rule, every case as to the true na- 
ture of the transaction and the intention 
of the parties must, in some measure be 
determined on its own circurnstances.” 
He then says, that the intention to make 
a conditional sale must be clearly proved, 
or necessarily implied from attending cit- 
cumstances, or the general rule authoriz- 
ing a redemption, will not be departed 
from. 

Here I do not find clear proof that a 
Sale was intended, and the implication from 
the attending circumstances, is manifestly 
against that conclusion. This leaves the 
general rule adopted in these cases to ap- 
ply with full force. The rule may occa- 
sionally operate harshly,and do injustice; 
but no one can doubt its benign equity, or 
its soundness as.a principle of public poli- 
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cy. And although it has usually been 
enforced to establish a redemption and 
save the borrower from rapacity and ex- 
tortion; the same fixed principles of con- 
struction require its application, when the 
lender is thereby made to suffer the loss 
visited by our statute upon usurious con- 
tracts. 

The defendant makes a point, that if 
the transaction constituted a mortgage, it 
is not usurious ; because there was a con- 
tingency or hazard in the security, by 
which he might never be re-imbursed. I 
have commented upon the provisions made 
in the agreement to prevent any hazard of 
loss from the near approach of the amount 
of loan to the value of the premises. 
There being a personal obligation for the 
interest, and a considerable amount in ad- 
dition; the contract is no more hazardous 
than many loans which daily come un- 
der our observation ; indeed much less so, 
than loans generally upon mere personal 
security. I do not think that the case 
comes within the principle of the authori- 
ties referred to by the defendent. 

The reservation of the sum of $300, to 
be paid at the end of the five years in ad- 
dition to the principal and annual interest, 
renders this transaction usurious, and it is 
therefore void. 

The avoidance of the deed and contract 
of January 27, 1840, includes all the acts 
which were consequent upon their execu- 
tion, such as the cancelling of the mort- 
gage of $1,100, and the other paper then 
held by the defendant. And he must be 
restored in regard to those securities, so far 
as this court can restore him, to the posi- 
tion in which he stood previous to the loan 
on that day. Thecomplainant is entitled 
to a decree upon these principles, and to 
his costs of the suit. 


The decree declared that the deed was 
intended as a security for the payment of 
money in the nature of the mortgage and 
that and the defeazance is usurious,&c, and 
directed the deed of 27th January, 1840, 
and defeazance be delivered up to de- 
fendant, to be cancelled, and defendant 
to deliver a conveyance in fee by way of 
release, duly acknowleded and subject to 
the mortgage of $1,100 

Declared the mortgage of $1,100, and 
note of $200 given by complainant and 
P. Brown and other demands, which de- 
fendant had on 27th January, 1840, valid. 





That all such demands on that day 
amounted to $1,850, bearing interest from 
that date. Complainant entitled to have 
all his payments since ; for rent, interest, 
or othorwise, applied rateably on the 
mortgage, the note and the other de- 
mands. 

Complainant on receiving the deed, &c., 
to deliver to defendant the bond and mort- 
gage of $1,100, or if destroyed a new 
bond and mortgage of same date and ten- 
or; the mortgage to be acknowledged 
and endorsed with a reference to the old 
mortgage and its record; and also with 
a statement dated 27th January, 1840, that 
the principal and interest unpaid there- 
on, was at that date $1,200, and no more. 

That the clerk of Schoharie, on pro- 
duction of the decree may enter in the 
margin of the record of the $1,100 mort- 
gage, and of the satisfaction thereof, that 
by the decree, referring to it, the satisfac- 
tion is vacated and the mortgage declared 
to be a leBal, valid and subsisting securi- 
ty, without prejudice to incumbrancers, or 
purchases of the premises in good faith, 
whose rights accrued after the entry of 
such satisfaction. 





CIRCUIT COURT. 


Circuit Court, Adams county, Illinois. 





ELECTION FOR COUNTY OFFICERS. 


Before the Hon. Jesse B. Tuomas. 
September Term, 1843. 


Enocu Convers v. Gro. W. CuapmMAn. 
Ex Sernorn v. Jonun W. STERNE. 
Jas. C. Bernarp v. Nicnotas Wren. 


The county of Marquette was formerly included 
within the limits of Adams county, but by an act 
of the Legislature was set off into anew county. 
By the first sec’ion of that act, it is declared 
<< that part of the new county of Adams lying, 
&c.,(de-cribing the territory) be, and the same 
is hereby created into a new county to be called 
the county of Marquette.” The inhabitants of 
the county of Marquette, previous to, and at 
the time of the passage of the act in question, 
remonstrated almost unanimously against it, and 
since its passage they have uniformly refused to 
accept it, or to organize the county under its 
provisions, insisting that they were not upon the 
passage thereof ipso facto divested of their pre- 
existing right to vote for county officers of the 
county of Adams, but that their right existed 
subsequent to the passage of the act of the Le- 
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gislature. Accordingly, at the lastAugust election 
for county Officers, several persons resident 
within the County of Marquette voted within 
the county of Adams, and persons resident in 
said county of Marquette, voted at different 
places in said county for Adamis county. The 
legality of these votes was contested before the 
justices of the peace, appointed for the pnrpose 
of settling such contests. On appeal from their 
decision,— Held that the right to vote for the 
county officers of Marquette county vested in 
its citizens immediately on the passage of the 
law ereating that county, and that their right to 
vote for the county officers of Adams county, 
eo instanii ceased, that the votes therefore given 
at the last August election by persons resididg 
within the county of Marquette for the county 
officers of Adams county, whether such votes 
were cast within the county of Marquette or 
the county of Adams, were illegal and ought not 
to have been counted. 


TneEseE cases sere brought into this 
court by appeals from the decisions of 
justices of the Peace, appointed for the 
purpose of settling the several contests. 
lt was admitted in the argument, in the 
first two cases, that persons resident within 
the county of Marquette voted within the 
present county of Adams at the last Au- 
gust elections, and that if these votes 
were legal, the defendants in those cases 
were duly elected to fill the respective 
offices for which they were candidates ; 
on the contrary, that if they were illegal, 
that then the plaintiffs were duly elected. 

In the third case, it was also admitted 
that persons resident in the county of 
Marquette, voted at different places in that 
county for an officer for Adams county ; 
that, if such votes were legally cast, the 
plaintiff in that case was duly elected ; 
but if illegally cast, that the defendant 
was duly elected to the office in question. 

The county of Marquette was formerly 
included within the limits of Adams coun- 
ty, but, by act of the Legislature was 
set off into anew county. In each of the 
cases it was admitted “that the inhabi- 
tants of the county of Marquette, previous 
to, and atthe time of the passage of the act 
for the formation of that county, remons- 
trated almost unanimously against it, and 
that since its passage, they have uniformly 
refused to accept it, or to organize the 
county under the provisions, and that said 
county is still unorganized.” The voters 
residing within the territory intended to 
form the county of Marquette, having thus 
remonstrated, refused to accept, and to or- 
ganize under the act of incorporation, 
claim that they were not, upon the passage 


of the same, ipso facto, divested of their 
pre-existing right to vote for county offi- 
cers of the said county of Adams, but 
that such right still exists in them. This 
claim is denied, and it is out of this exer- 
cise of their supposed right, that the pre- 
sent contest has arisen. 

The cases were argued together at the 
last September Term of the Adams Cir- 
cuit Court, before the Hon. Jessr B. Txo- 
mas, Judge of the Supreme Court of Ili- 
nois, presiding iu the Fifth Judicial Cir- 
cuit; a very elaborate opinion was delivered 
by the learned judge, in which the ques- 
tion Was very fully considered, as well as 
the several authorities cited by counsel. 

We have been compelled to condense 
the judgment, but have given every por- 
tion thereof which is material. 

Per Curtam.—The counsel for Messrs. 
Conyers, Wren, and Seehorn contend that 
the power of the Legislature over coun- 
ties, as well for the purpose of creating or 
abolishing them, or of altering their limits 
is supreme. That the prospective or con- 
temporaneous objections of the inhabitants 
residing within the territory of a proposed 
new county, against its creation, could not 
operate to arrest the course of legislation in 
the premises ; and that after the creation of 
counties by legislative enactment, they, 
being public and political corporations, no 
acceptance by such inhabitants is neces- 
sary to make such legislation operative. 
That the will of the Legislature is wholly 
uncontrolable by the prospective remon- 
strances of any such persons against, or 
their subsequent disapprobation of such 
exercise of their 2wil. 

These premises are as well sustained 
by authority, as admitted by the opposing 
counsel. But the deductions drawn from 
these premises by the counsel assumin? 
them, are not admitted to their full extent 
by their opponents. These deductions 
are, that the county of Marquette was, 
upon the passage of the law aforesaid, 
wpso facto, created to all intents and pur- 
poses, notwithstanding the prospective 
objections of the people aforesaid against 
its creation, and their subsequent refusal 
to accept of the act, or to organize under its 
provisions : that eo iastantz on the passage 
of the same, the county of Marquette be- 
came a Corporation separate and distinct 
from the county of Adams, and vested 
with all the political and governmental 
powers incident to such corporate exist- 
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ence: that a separation was thereby effect- 
ed between the said two counties and their 
respective inhabitants, except so far as 
otherwise expressly provided by law: that 
the new county of Marquette was thereby 
invested with the power of electing their 
own county officers, while a similar right 
in reference tothe county officers of the coun- 
ty of Adams, remained in its citizens : that 
these rights of the citizens of the said two 
counties were respectively sole and exclu- 
sive: that consequently the neglect and 
refusal of the inhabitants of Marquette 
county to exercise their rights did not vest 
them with the right to exercise, in common 
with the citizens of Adams county, rights 
and privileges to which the latter were 
exclusively entitled. 

The opposing counsel deny that these 
conclusions are legitimately deduced from 
the premises admitted by them. Admit- 
ting that if the intention of the Legislature 
to create the county of Marquette on the 
passage of the law aforesaid, in such man- 
ner as to divest persons residing within 
its territorial limits, of the right previously 
enjoyed by them, of voting for the county 
officers of Adams county, were clearly 
expressed by the law, full effect and opera- 
tion, ought of right to be given to such in- 
tention: they nevertheless emphatically 
deny that such intention is apparent in 
the words of saidlaw. Further admitting 
that the said county of Marquette was 
created territorially by the said law, on its 
passage, they deny that it was then and 
thereby created politically and governmen- 
tally. ‘They contend on the other hand, 
that until the organization of Marquette 
county, the Legislature did not intend to 
confer upon it any political or governmen- 
tal powers, but in the mean time to leave 
its citizens to exercise in common with 
those of Adams county, the right of elect- 
ing county officers within and for the 
county of Adams, &c. 

This is a question of construction 
What did the Legislature intend? This 
is the point of difference. The power of 
the Legislature to pass a law being ad- 
mitted, various rules for its construction 
have been provided : among others that of 
paramount importance is, that the intention 
of the Legislature must, if possible, be ascer- 
tained,and whenascertained togovern. One 
ruleof constructionis, that “where words in 
a statute are express, plain, and clear, the 


words ought to be understood, according | 





to their general and natural signification 
and import, unless by such. exposition, a 
contradiction or inconsistency would arise 
in the statute, by reason of some subse- 
quent clause from whence it might be in- 
ferred that the intention of the Parliament 
(Legislature) was otherwise.” Apply that 
rule to their case. The first section of the 
law under consideration, enacts, “ That 
all that part of the now county of Adams 
lying,” &c., (here it describes the territory,) 
“be, and the same is hereby created into 
a@ new county, to be called the county of 
Marquette.’, The last section enacts “this 
act shall take effect and be in force from 
and after its passage,” as without any 
provision on the subject it would have 
done, Matthews vs. Zane, 5 Cond. Rep. 269. 

These words of the statute are “ express, 
plain and clear,’ and their “ genuine and 
natural signification ” is to create a “ new 
county” out of a part of Adams county, 
unless there be some subsequent clause in 
the statute, from which it may be inferred 
that the intention of the Legislature was 
otherwise. If there is any such subsequent 
clause, then the meaning of those words, 
however “express, plain, and clear,’ in 
themselves, will be restrained thereby. 
(Bac Ab. 454, title “Statute,” letter “ 1”) 

It is said that there are words which 
restrain the operation of the words of the 
first section. It is necessary, then, to ex- 
amine the subsequent sections in connec- 
tion with that section; for it is well said 
in the books, that “the law is its own best 
expositor,” and that for the purpose of as- 
certaining the intention of the Legislature, 
in the passage of any particular statute, 
every part of it is to be taken and con- 
sidered, Pennington vs. Cox, 1 Cond. R. 
336; U.S. v. Fisher, et al. id. 421; the 
Sloop Elizabeth, \ Pet. Dig. 581; Paine’s 
C. C. R. 11; Strode v. Stafford Justices, 
1 Brock C. C. R. 520, 7 Bac. Abr. 452, 
title “ Statute.” 

[Here follows a synopsis of the several 
sections (23) of the Act of the Legislature 
incorporacing the county Marquette. ] 

The provisions of the law in all of the 
sections, except the second, fourth, fifth 
and twenty-third, are absolute and imper- 
ative, making no reference whatever to 
organization ; no doubt therefore could for 
a momeut be entertained as to the inten- 
tion of the Legislature in reference io any 
portion of said law, except the four sec- 
tions above referred to. The remaining 
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sections of the law, without reference to 
any of the said four sections, so far from 
restraining “the genuine and natural sig- 
nification of the words” of the first sec- 
tion, give force and effect to those words, 
and as I shall presently shew, are neces- 
sary to make them operative. But the 
language of the said four sections, it is 
contended, when taken and construed in 
connection with the remaining sections of 
the law, do so restrain the genuine and 
natural meaning of the “ express and po- 
sitive words therein contained, as to make 
their operation contingent and independent 
on the organization referred to in said four 
sections—that the entire law only creates 
the county of Marquette territorially, 
without in any wise affecting the people 
residing within the defined territory, until 
the organization of the said new county, 
&c. But in this view of the subject, I 
do not concur. The words of creation are 
IN PRESENTI, and although acts are to be 
done under the law 1N FuTuRo, there are, 
nevertheless, no words in the first or any 
subsequent section, postponing the opera- 
tion of such words of creation, until the 
performance of such future acts. The 
county is declared to be absolutely and 
unconditionally created by tie law on its 
passage, and not on its organization, or 
the happening of any other contingency. 
Hence I am clearly of the opinion, that 
there is nothing in the subsequent sections 
of the law, requiring that the words of 
the first section should be otherwise than 
according to their “genuine and natural 
signification and import” already men- 
tioned. Numerous authorities will be 
found fully supporting this construction 
of the statute under consideration. 

{The court here referred to the case of 
The People vs. the President and Direc- 
tors of the Manhattan Company. 10 Wen- 
dell, 351, wherein it was held that the 
company, being declared a body politic 
and corporate ia presenti, and having ten 
years to perform the acts required of them, 
the provision was a defeazance, and not a 
condition precedent—that in the judgment 
of law, a corporation once shewn to exist, 
is presumed to continue until the contin- 
gency is shewn to have happened on which 
its existence is to cease—that a plea, in 
order to shew a present right, need not al- 
lege performance of thecondition, although 
at the time of the plea, the period limited 
by the proviso had expired. Reference 


was also made to 9 Wendell, 379—U. g. 
Dig. 582, sec. 24—10 Wendell, 266—4 
Cond. Rep. 561, 575.] 

By the application of a single additional 
principle of law, the appositeness of these 
authorities will be most manifest. That 
principle is, that no particnlar form of 
words is necessary to create a Corporation, 
and that every county in this state is de- 
clared by statute “a body corporate and 
politic.” [Several statutes were here re- 
ferred to, and also, 1 Bac. Abr. 500.—1 
Black. Com. 473—2 Kent’s do. 275.2 
Johnson’s Chancery Rep. 325—10 Cobre’s 
Rep. 27, 30—U. S. Dig. 584, sec. 29.] 

The words of the law in regard to or- 
ganization are merely directory, and cannot 
be construed into a condition precedent, 
so as to make compliance with the direc- 
tions given by them, necessary to the ope- 
ration of the law,(1 Baldurn’s C. C. Rep, 
316.) 

The counsel maintaining a different 
construction placed upon the law under 
consideration, ask “ Whether, if that law 
had contained no other than the first sec- 
tion, and the concluding sentence of the 
last section, the people residing within 
that territory described in the first section, 
would have thereby been affected? To 
this question, I answer unhesitatingly, no; 
for no new corporation would thereby have 
been created. Such legislation would 
have been inchoate and imperfect, and 
conferring upon the citizens residing with- 
in the territory, described no power to ex- 
ercise any of the functions of government 
whatever, separate and distinct from those 
exercised by them as citizens of Adams 
county, they would, of right, have con- 
tinued to exercise, until further legislation 
on the subject, all the privileges of citi- 
zens of Adams county. Such an act 
would have been a mere legislative fiourish, 
and would not have created a county fer- 
ritorially. A county, in my estimation, 
can have but one mode of existence, and 
unless clothed with the attributes of such 
mode of existence, it is not a county. A 
county is “a body corporate and politic,” 
and must have not only territory and peo- 
ple, but also the power of self-government. 
As well might it be said that Adam be- 
came a living soul before his creator had 





breathed into him the breath of life, as to 


‘say, that a law, simply enacting that a 
certain territory shall constitute a new 


county, thereby creates a new county in 
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fact. The artificial creation, like the na- 
tural, must possess all the properties ne- 
cessary to its separate existence, else it 
can have no existence, or at best but an 
embryo one. ‘The act of creation of every 
new county must, therefore, confer a power 
of organization, or it will be inoperative. 

But the law under consideration con- 
tains other provisions which are sufficient 
to confer upon the newly created county 
of Marquette the power of becoming or- 
ganized by the election of all necessary 
officers, and of exercising all the functions 
of its corporate existence. The first and 
last sections, taken in connection with all 
the other provisions of the law, operate to 
form that territory into a new county, sepa- 
rate and distinct from Adams county, 
and to clothe it with all the necessary at- 
tributes of self-government, and its citizens 
with all the political privileges, in its or- 
ganization and government, which before 
its creation, they enjoyed in Adams county 
as citizens of Adams county. I further 
consider that the political rights and pri- 
vileges of the citizens residing within the 
territory left to Adams county, after the 
creation of Marquette, for the election of 
its officers, and all other political and go- 
vernmental purposes, remained vested in 
them, and to be exercised by them, as per- 
fectly and exclusively as thev might, be- 
fore the creation of the new county, have 
been exercised by them in conjunction 
with those who have been separated from 
them by such creation. 

As there was, before the passage of this 
law, an existing government over the 
territory in question, as a part of Adams 
county, there must be, to deprive the citi- 
zens residing within such territory of the 
benefits of such government, either express 
words of deprivation, as by saying that 
all control and power of Adams county 
over such new county, should cease, &c. ; 
or, the creation of asother government with 
the same powers, within the same limits, I 
maintain that such a government was 
created by the passage of the law under 
consideration, with the same powers and 
within the same limits, and that the power 
of the pre-existing government, within the 
sarhe limits, eo instanti, ceased, except so 
far as they were expressly continued. 
[Wilcock on Municipal Corporations was 
here cited in support of the doctrine wain- 
tamed] 

What was the effect of the creation of 


this new government upon the old one? 
Why, as the two governments could not 
co-exist at the“same time, in the same 
place, and having the same powers, privi- 
leges and jurisdiction,” the old one was 
dissolved, or suspended by the new, so far 
as it operated by its own territorial limita- 
tions. Adams county, as a corporation, 
was not dissolved by the creation of Mar- 
quette county, but retained all its “ powers, 
privileges and jurisdiction,” belonging to it 
as a corporation, and was simply thereby 
restricted in their exercise within narrower 
territorial limits, for the reason that a por- 
tion of the territory that had belonged to it 
was taken from zt, and given to another 
corporation ; and therefore its “ powers, 
privileges and jurisdiction” over such ter- 
ritory, passed with such territory to the 
new corporation. 

(Several authorities were adduced in 
support of this view, among which were 
the work last cited, the case of Matthews 
v. Zane, 5 Cond. Rep. 269—7 Bac. Abr. 
448, title “Statute,” letter “G.”"—The 
case of Matthews v. Zane was commented 
upon at length, and its application to the 
present case clearly shewn.] 

Itis admitted thatthe power of theLegis- 
lature in the creation of new counties is su- 
preme; but if the doctrine of those denying 
the creation of the county of Marquette, by 
the law underconsideration, be true, then 1s: 
that admission incorrect. If the act of the 
people in the organization of a new coun- 
ty said by law to be created, is necessary 
to give validity to such law, then it fol- 
lows that the power of the legislature in 
the creation of new counties is exceedingly 
limited—that any altempt on their part to 
create a new county, may be nullified by 
the refusal or mere neglect of the people 
within its limits to organize under it. But 
that doctrine is incorrect; the power of 
the Legislature in the creation of new 
counties is supreme. And how may such 
power be exercised by that body? Inno 
otherwise certainly than to enact, that a 
certain territory shall be erected into a 
new county, and by law to confer upon the 
persons residing within such territory the 
powers of self-government, in the election 
of all necessary and proper officers among 
them, on the passage of such law, and 
ithe exercise of other governmental fune- 
tions after its organization, &c. They 





have no power, when creating a new 
county, to appoint its officers; they con- 
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sequently cannot organize it by law. The 
right of electing their own county officers 
rests in the people, but can only be exer- 
cised by them, by legislative authority 
first creating the county. By this means 
the Legislature do, as has been shown by 
the authorities already quoted, establish 
and create counties; but an exercise of 
the elective franchise by the citizens of 
newly created counties, is necessary to 
the organization of such counties and to 
the exercise of such corporate powers, as 
must follow organization. It is, therefore, 
apparent that the creation of a county, and 
its organization, are different and distinct 
acts, andare performed by different and 
distinct persons and at different times. 
The Legislature creates the county, the 
people organize it by and under the au- 
thority previously conferred upon them by 
law. The right to vote for county officers, 
therefore, on the part of the people is de- 
rived from the law creating the county, 
and not from the organization of the 
county, for it is by exercising the right of 
voting that the organization is effected. 
Could the right of the people of Marquette 
county then to vote for their own county 
o&cers, have vested in them more fully, 
by the organization of their county, than 
it did by the law on its passage? Could 
they, having no legal right to vote, legally 
acquire that right by voting? Could 
they, in other words, by doing an illegal 
act acquire a right to do the same act 
legally. The very proposition involves 
an absurdity. 

This view of the case, then, is conclu- 
sive. It demonstrates that the right to 
vote for the county officers of Marquette 
county, vested in its citizens immediately 
on the passage of the law creating that 
county, and consequently, as they could 
not possess a double elective franchise, 
their right to vote for the county officers 
of Adam’s county, eo instanti, ceased. 

There is another reason why the citi- 
zens of Marquette county could not legal- 
ly vote after the creation of that county 
for officers for the county of Adams. It 
is, that the right of voting is strictly a 
territorial right, and by the law and the 
constitution, citizens of this State are pro- 
hibited from voting out of their respective 
counties for county officers. 

It is admitted that the citizens of Mar- 
quette county occupy the same position 
now in relation to the election of county 


officers of Adams county that they did 
after the passage of the law creating the 
county, and before the day fixed for its 
organization. Jt has been shown, that 
during the period referred to, they could 
not legally have voted for such county 
officers. It consequently follows, that the 
votes given by the citizens of the said 
county of Marquette, at the last August 
election, for county officers of Adams 
county, whether such votes were cast 
within the county of Marquette or the 
county of Adams, were illegally given, 
and should not have been received. 

[The court here alluded to subsequent 
acts of the same Legislature which, in his 
view, distinctly recognized the existence 
of Marquette county ; namely, the passage 
of thecongressional district law, the appor- 
tionment law anda law in relation to taxa- 
tion. The case of Owings v. Speed, 4 
Cond. Rep. 714 was then examined and 
commented upon, and allusion made, also, 
to the history of the State government in 
its change from a territoritorial govern- 
ment. The law of Congress relating to 
the Territory of Wisconsin, and that of 
the Legislature incorporating the city of 
Quincy, were also cited and examined.] 

It is said, that the organization of 
the county of Marquette not having been 
made on the day fixed therefor by the law, 
(the first Monday in April last,) the prform- 
ance of that act has become legally im- 
possible, and that the said law must con 
sequently be declared inoperative, except 
for the purpose of defining the territorial 
limits of said county—that otherwise the 
most injurious consequences must result 
to the citizens of the said new county— 
that, by any other construction of the law 
they would be wholly disfranchised— 
that the wheels of justice must stand stilh 
among them—that crime must go unpu- 
nished, right unenforced and wrong-unre- 
dressed, and that, worse than all, the young 
people will be disabled from marrying,and 
all virtually exempted from the payment 
of taxes. 

Now, if all this were so, still it is but 
an argumentum ab inconvenienti, and 
could not possibly prevail in this case, 
because such argument is always to be 
used with circumspection, (1 Story’s Com. 
on Cons. 425) and consequences resulting 
from the construction of a statute cannot 
be taken into consideration, except in 





cases where a doubt exists in reference to 
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the meaning of the Legislature in the en- 
actment of such statute, (7 Bac. Abr. 
465, title “ Statute,” L.) In this case, as 
has been shewn, no such doubt exists. 
The time of organization is immaterial, 
and the county could be legally organized 
after the day appointed by law for that 
purpose. ‘The power of self-renovation 
exists by necessary implication beyond 
thatday, (Rez v. Sparrow, Str. 1123; 7 
Bac. Abr. 443, title“ Statute,” letter G.— 
S. P. Rex v. Stubbs, 2 F.R. 395). The 
time was merely directory, (Wilcock on 
Corporations, sec. 859—1 Eq. Dig. 320, 
sec. 12—2 Wharton’s Dig. 108, sec. 62— 
13 Mass. Rep. 199— U.S. Dig. 595, sec. 
206, 584, sec. 24, 34—Halstead’s Dig. 
93, sec. 16). 

But suppose, that the county of Mar- 
quette, by neglecting to organize on the 
first Monday in April last, has thereby 
lost its privilege of becoming organized, 
until again authorized by further legisla- 
tion on the subject to do so, ought the 
rights of Adams county to be thereby af- 
fected? Can the laches of the citizens of 
the new, re-vest in them rights as citizens 
of the old county, of which they have 
been once by law divested? Any such 
construction of the law ought, as being in 
derogation of the rights of Adams county, 
to be avoided, (Denton, et als v. Jackson, 
et als, 23. C. R. 320). And again, the 
effect of the division of a county is fully 
settled to be, that the old and new ones 
retain their respective rights, powers and 
privileges, neither interfering with the 
other, except in so far as the law making 
such division expressly provides, (U. S. 
Dig. 622, sec. 15, 16—4 Hals. Rep. 372, 
373—2 J. C. R. 336, 337). 

The conclusion, then, is, that the votes 
given at the last August election by per- 
sons residing within the said county of 
Marquette for the county officers of Adams 
county, whether such votes were cast 
within the said county of Marquette, or the 
county of Adams, were illegal and ought 
not to have been counted. Any other 
construction ought not to be given, because 
the object of the law would thereby be de- 
feated, (1 Story’s Com. on Cons. sec. 423); 
because the law would be thereby render- 
ed ineffective, (Vattel on Nations, 253; ) 
and because the law would thereby be 
eluded, (Vat. on Nations, 258—9 Wen 
dell’s Rep. 354, 355—7 Bac. Abr. 465). 

45 











In the Queen’s Bench, 


Before the Right Honorable Lord Den- 
man, C. J., and Judges Parreson, 
Wi.uiaMms, CoLertpce and WicutTman. 


Betre ry v. Reev—Hilary Term, 1843. 


MONEY HAD AND RECEIVED—WHARFINGER 
-——JUS TERTII. 


A deposits goods with B, a wharfinger, and a con- 
tract deemed usurious, was made between A and 
C for the sale of the goods, and B, knowing what 
passed, transfers the goods to the account of C. 
A becomes bankrupt, ind the assigness dispute 
with C the right to the goods. By an order 
of one of :he Judges of the Queen’s Bench, the 
goods were sold without prejudice to the rights 
of either party, and out of the proceeds, B was to 
be paid his charges on the goods. Upon pay- 
ment of a sum of money, the assignees aban- 
doned their action. The sum of £528, was 
paid to b for his charges, which were charged 
on the goods before they were transferred to the 
account of C: Held, that B had not a general 
lieu on the goods, and that C could sue B for 
the sum of £528, in an action for money had 
and received. 


Tuts was an action for money had and 
received, and an account stated. Plea: non 
assumpsit. One Bradley deposited a 
quantity of malt in the hands of the de- 
fendant, who isa wharfinger. The plain- 
tiff advanced Bradley a sum of money on 
the malt, the condition of the advance 
being, that the plaintiff was to have from 
Bradley five per cent. on the money ad- 
vanced, and 2s. per quarter profit on the 
malt when sold: This contract was made 
with the knowledge of the defendant, 
who afterwards transferred the malt to 
the account of plaintiff. Bradley became 
bankrupt, and the assignees gave notice 
to the defendant not to part with the malt. 
The assignees of Bradley brought an ac- 
tion of trover against the plaintiff, and in 
the mean time an order was made by Mr. 
Justice Littledale for the malt to be sold, 
without prejudice to the rights of either 
party, and out of the proceeds the defend- 
ant was to be paid his charges for lit- 
erage, &c., on the malt, and the remain- 
der of the money was to be paid into the 
Bank of England, in the joint names of 
the plaintiff and the assignees. The as- 
signees, upon the receipt of the £2,000, 
shandoned their action against the plain- 
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tiff The sum of £528, for which this 
action was brought, was paid to defend- 
ant for the charges he claimed to have on 
the malt before it was transferred to the 
plaintiff. Lord Denman, C. J., was of 
opinion, that if the defence of usury was 
made out, the plaintiff might recover. 
Verdict forthe defendant. A rule having 
been obtained for a new trial. 

Mr. Thesiger, and Mr. Ogle, shewed 
cause. The defence set up at the trial 
forms a complete answer to this action. 
‘The general principal of law is not deni-| 
ed that an agent or bailee who has re- 
ceived goods from his principal, cannot | 
when the title to these goods afterwards 
comes to be disputed, deny the right of | 








if the malt is sold, then the proceeds of 
the sale constitute money had and receiy- 
ed to the use of the plantiff. The sum 
of money for which this action is brought, 
is confined to chaiges the defendant had 
upon the malt, before it was transferred 
to the account of the plaintiff. All 
charges since incurred have been paid by 
the plaintiff. The defendant in fact 
seeks to make the plaintiff pay money 
which he finds he cannot obtain against 
the estate and effects of Bradley. Ac- 
cording to the authority of Hawes y, 
Watson,* the defendant is precluded from 
setting up the right of a third party, when 
he has once acknowledged the right of 
the plaintiff. The exception in cases that 





his principal, and set up the right of a/have been cited, is where the original 
third party. ‘lhe exception to this rule | transaction is fraudulent ; but no fraud 
is, where the transaction between the | has been shown in the present instance, 
principal and some other party is fraudu-| nor can the transaction between plaintiff 
lent, and in such case the agent or bailee | and Bradley be deemed usurious. But 
is not precluded from setting up the right | supposing the transaction to be usurious, 
of a third party, ( Hurgraves v. Hutchin-| still the defence is not admissible, under 
son,* Harman v. Willcock,t Wilson v. | non assumpsit. Martin v. Smith,t de- 
Anderton.t) The transaction between the | cides, that fraud cannot be given in evi- 
plaintiff and Bradley was fraudulent, or | dence under the general issue, but must 
at least was tainted with usury, and upon | be specially pleaded. [ Wightman, J.]— 
the authority of the cases cited, the de-' Ju that case there was illegality between 
fendant is not precluded from denying | the immediate parties ; but here the de- 
the plaintiff's right. Then as tothe form |fendant seeks to shew that in conse- 
of action, lt is not competent for the quence of an illegal transaction between 
plaintiff to recover in this form of ac-| plaintiff and Bradley, the property never 
tion, because if the action is maintaina-|in fact was sold, and therefore that the 
ble at all, it should be a joint action by | plaintiff can have no right of action. 

the plaintiff and the assignees of Brad- | Cur ad vult. 
ley. ‘lhe money was ordered to be paid; Lord Denman, C. J.—This was an action 
into the Bank of England in the joint|for money had and received, to recover & 





names of the plaintiff and the assignees. | 

Mr. Earle, Mr. Hindemarsh, and Mr. 
W. H. Watson, contra. [Lord Denman, 
C. J.—Assuming for the present, that 
there was no usury, how do you make 
out that this is money had and received, 
to the use of the plaintiff?] The money 
is paid to the defendant, without any pre- 
judice to the legal owner of the malt. No 





sum of £528, part of the proceeds of a 
quantity of malt deposited by a person 
named Bradley, in the warehouse of the 
defendant, and the right to which was at 
first disputed between the plaintiff and 
the assignees of Bradley. The defendant 
was a wharfinger; he had received the 
malt from Bradley ; was accommodated 


|with money from the plaintiff: he re- 





inference can be drawn from the payment | ceived it on the condition of its being re- 
of money under such circumstances. It! purchased by Bradley at ean advanced 
is the same as if the money had been paid! price. ‘The malt had been sold by the 
under protest. If the malt had remained | plaintiff to the defendant in what appears 
in the hands of the defendant, then trover | to be the regular manner, and was held by 
would have been the form of action ; but! the defendant on the account of the plain- 
tiff. Bradley became bankrupt, and his as- 








*2 Ad. and El. 12. +9 Bing. 382. 
{1 Barn. and Ad. 350. 





+ 2 Barn. and Cres. 540. f{ 4 Bing. N. C. 486. 
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signees brought trover against the present 
plaintiff to dispute the right to the malt, 
which was thus in the hands of the de- 
fendant on the ground that the sale was 
not a bona fida sale, but was collusive- 
ly made, and the malt deposited as secu- 
rity for the performance of an usurious 
contract. To avoid the expense of ware- 
house rent and to take advantage of a rise 





in the market, the malt was sold under 
an order of Mr. Justice Littledale, and | 
and the money was paid into the Bank, | 
there being a provision that the order | 
should not operate to the prejudice of the 
plaintiff in any action against the defend- 
ant or the assignees of Bradley. In order 
to get this, it was necessary to obtain the 
consent of the defendant, and he agreed | 
to it on being paid the sum of £528, for | 
which he had a lien for warehouse charges, | 
The malt was cold, and the sum of £528 | 

} 





was paid to the defendant, and the resi- 
due, amounting to about £4,000, was 
paid into the Bank. The sum of £523, ) 
was a sum which was not chargeable | 
against Bradley, nor would the defendant 
have had a claim to the lien as against him. 
When the action of trover came on to be | 
tried,ac »mpromise took place between the | 
assigneesand Bettely, and the claims of the 
assignees was, on certain terms, abandon- 
ed. The plaintiff then brought this ac-| 
tion for the sum of £528, as part of the 
produce of the malt, which was his, 
unless Bradley, or his assignees, could 
establish a right thereto and show that 
the transfer of the malt in the books of 
the defendant could not operate asa sale, 
and the property in the malt must be 
consilered to remain in Bradley, or in 
the assignees, against whom the defend- 
ant could enfore no claim of lien. The 
defendant sought to establish a case of 
usury on the sale of the malt from Brad- 
ley to the plaintiff; and the question is, 
whether he is entitled to set up this de- 
fence? In the argument, cases were 
cited to shew that persons standing in the 
situation of the defendant as a wharfinger, 
may set up the jus tertii; but none were 
produced to shew that he can do so where 
a person, aware of the circumstances, 
abandons his claim. To enable the de- 
pository to set up the claim of persons who 
have no rights, or who have abandoned 
them, would be to enable him to take ad- 
vantage of circumstances of which he had 


nothing to do, and which could not, there- 
fore, confer any rights upon him. He 
cannot bring into question a contract to 
which he was not a party. With respect 
to the form of action, we think that as the 
plaintiff would be entitled to maintain 
trover, in case the goods had been left in 
possession of the defendant, he must be 
equally entiled to maintain money had 
and received where the goods have been 


\disposed of. The rule must, therefore, be 


absolute. 


Bowen v. Cooper—Easter Term, 1842. 
ATTORNEY—PRIVILEGE—SLANDER. 


An attorney’s clerk meeting a person who had 
been a witness in a cause in which the attorney 
had been engaged, told him that a party to 
that cause was to be indicted for perjury in an 
affi ‘avit used in it. The person addressed, would 
be required as a witness in the event of an indict- 
ment been preferred, ‘ut at that moment none 
had been preferred: Held, that the communica- 
tion was not privileged. 


Stanper. The plaintiff had been a 
plaintiff in an action on a bill of ex- 
change, which was sent for trial before the 
sheriff. That case ended in a nonsuit. 
The plaintiff moved for a new trial, 
and on the motion put in an affidavit al- 
leging that the name of a party interest- 
ed, one Smith, was endorsed on the bill. 
No opposition was made to the applica- 
tion, and the rule was made absolute. 
Cooper, the present defendant, who was 
the clerk to the defendant's attorney in 
the action on the bill of exchange, short- 
ly after this rule had been made absolute, 
met in an omnibus one of the persons 
who had been a witness on the trial be- 
fore the sheriff. A conversation relating 
to the action occurred, and Cooper used 
these words,—“ Yes, we shall fix Bowen 
in another way—we intend to prosecute 
him for perjury. Bowen made an affida- 
vit in the cause, wherein he swore that 
the name of Edward Smith, his agent, 
was not endorsed on the back of the bill. 
The bill was produced in court. Smith’s 
name was endorsed on the bill. He 
has committed perjury, and we shall cer- 
tainly indict him for it at the next as- 
sizes.” The person to whom these words 
were addressed, was one who had been 
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a witness before the sheriff, and would 
be required as a witness, if any indict- 
ment of the sort threatened should after- 
wards be brought. Under these circum- 
stances, one of the defences set up at the 
trial, which took place before Mr. Jus- 
tice Erskine, was, that the words must be | 
considered as protected, being in sub- 
stance a confidential communication be- 
tween an attorney and a witness. Mr. 
Justice Erskine, held that there was no 
privilege in this case, and the plaintiff 
had a verdict. Mr. Godson moved to 
set aside this verdict, and have a new | 
trial on the ground of misdirection. The 
learned counsel insisted that the jury ought 
to have been told that the words were pri- 
vileged. The circumstances under which 
the words were uttered, shewed that 
they were uttered in regard to a matter in 
which both parties had a duty to per- 
form. If, in this case, the defendant was 
not protected, no attorney could state toa 
witness what was the action in which his | 
testimony would be required, nor make a 
preliminary inquiry as to his testimony, | 
without rendering himself liable to an| 
action of this sort. 

Per Curtam.—-When these words 
were uttered no indictment had been pre- 
ferred. The direction, under these cir- 
cumstances, was perfectly right, and the 
verdict ought not to be disturbed. Rule 
refused. 











MOOT POINTS. 


Samuet Owen, Esq.,—Dear Sir. 
The following case is presented for an 
answer in your journal : 


A having a daughter married, and her hus- 
band still living, wishes, for the “‘consider- 
ation of natural love and affection,” to con- 
vey an estate to her for and during her natu- 
ral life, and no longer, and in case of her | 
decease, leaving children, then, remain- 
der in fee to such children ; in the event 
of all such children dying before becom- 
ing of age, or of not leaving any children 
then, remainder in fee to a brother and 
sister of the deceased daughter, and their 
heirs forever. Suppose that A should 
apply to an attorney to have a deed 
drawn to carry out such intention, and the 








attorney, instead of sodoing, draws a deed, 
which is afterwards executed, delivered 
and recorded, conveying the estate in 
this wise, to wit: to the daughter, “ for 
and during the period of her natural life, 
and no longer ;”’ on her death, there be- 
ing “children living in lawful marriage 
together, then, remainder in fee in equal 
proportion to such children,” and there 
being no children then living, ‘ then re- 
mainder in fee in equal proportion ” to 
the said brother and sister, and “ to their 
heirs forever.”? Soon after, the daughter 
gives birth to a son and dies, the hus- 
band surviving. Under such circumstan- 
ces, the following questions arise, to wit: 

1. Can A having so conveyed the es- 
tate, his daughter having died, and the 
infant son and husband surviving, by pro- 
ceedings in equity against the son and 
husband, effect such a change of the con- 
veyance as will carry out his original in- 
tention? 

2. Would the knowledge of such in- 
tention by the husband previous to the 
conveyance, affect the result? 

3. Could such change have been ef- 
fected, by a similar proceeding had during 
her life against her, her husband and in- 
fant son ? 

This case has been discussed, one con- 
tending for the affirmative of the first and 
third questions, another for the negative. 
If you, or any of your correspondents can 
throw any light upon the subject, which 
will settle the question, and refer to the 
authorities, for or against such a change of 
conveyance, it will remove the perplexi- 
ty of more than one. 

Stupent or Eguity. 

Illinois, Nov. 1843. 





STATUTE OF LIMITATIONS. 


To the Editor of the Legal Observer. 

Str,—The question as to the statute 
of limitations, as proposed in the last num- 
ber of your Legal Observer, appears to 
be devoid of difficulty. 

There is no cause of action till the 
claimant can legally sue; therefore the 
statute does not run from the making of 
a promise. If it were to perform some- 
thing at a future time, but only from the 
expiration of that time, though if the party 
promised to pay on demand or generally, 
then he would be liable to be sued im- 
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mediately he made such promise ,( Clayton 
v. Gosling, 5 Bar. and Cres. 360; Thorpe 
vy. Coombe, 8 Dowl. and R. 346; Chit- 
ty on Bills, 8 ed. 608, 609,) or committed 
the breach of duty or wrong, and conse- 
quently, the statute then begins to run. 
And the circumstance of the claimant be- 
ing ignorant of the breach of duty or 
wrong committed, will not at law enable 
the injured party to sue after the expi- 
ration of the limited time from the day 
the breach of duty or wrong took place, 
(Batley v. Faukner, 3 Bar. and Ald. 288 ; 
Short v. McCarthy 3 Bar. and Ald. 626; 
Howell v. Young, 5 Bar. and Cres. 259). 
So at law an action of trover must be 
brought within six years after a secret 
conversion, although unknown to the own- 
er of the goods, ( Granger v. George, 5 Bar. 
and Cres. 149, 7 Dowl. and Ry. 229). 

Williamson was clearly liable to be 
sued by his agents, at the time he was in 
England, and the statute having begun to 
run, nothing will stop it. 

I am therefore of opinion that John Wil- 
liamson can avail himself of the statute of 
limitations, should an action be com- 
menced against him on his return to Eng- 
land, 





HISTORICAL OUTLINE OF THE LAWS. 


Part IV. 
Epwarp III. 


In this reign, says Blackstone, the Par- 
liament is supposed most probably to have 
assumed its present form by a separation 
of the Commons from the Lords. 

The Commons, having little weight in 
the deliberations of Parliament, deemed 
the burden of attendance to be greater 
than the honor, and their constituents, 
who had to pay them, sometimes pleaded 
poverty, and excused themselves from 
sending representatives. At length, how- 
ever, each county, city, and borough sent 
two members. 

It seems not to be generally recollected 
that the inferior clergy had at first, also 
their representatives, and, together, with 
those of the laity were called the com- 
mons. They sat together till this reign, 
but as they had no voice, they withdrew 


to their convocations, and by degrees lost 
their right to a seat in the lower house. 

The commons appear to have occupied 
a very subordinate character at this early 
period, for the only way they had of ma- 
king their wishes known, was by peti- 
tion to the king and the upper house, and 
their assent was not necessary for the 
passing of any act. 

In the 28th year of this reign, however, 
upon a treaty being proposed between 
England and France, the commons were 
asked whether they would agree; to 
which they answered, that they left the 
matter entirely in the hands of the king 
and the upper house. 

By a siatute passed in the fourteenth 
year of this reign, it was ordained that in 
case of difficulty a cause might be refer- 
red to the whole parliament, and also in 
cases of delay they were to be examined 
into by a prelate, two earls, and two bar- 
ons appointed for that purpose, and who 
were to proceed to take a good accord 
and make a good judgment. 

Acts of parliament were generally 
drawn up by a committee of bishops, and 
others of the king’s counsel, and then 
signed ; after which they were reported 
to the king and parliament, and being ap- 
proved, were committed to writing. 

In this reign the House of Lords be- 
came a regular court of judicature, 

It is remarkable that the profits arising 
from the county courts were divided, at 
this time, between the king and the earl 
of each county, except where the earls 
had jura regalia. 

Much was done during this reign for 
establishing the manufactures, by pro- 
hibiting the exportation of English wool 
and the importation of foreign cloth, 
The legislature aiso paid attention to 
other branches of commerce, and in order 





to enlarge the credit of the merchant, in- 
troduced the statute staple, 27 Edw. 3, 
'st. 2, ¢.9, by which he might more read- 
ily pledge his lands for the security of his 
mercantile debts. 

A court was also appointed, for the 
purpose of taking cognizance of disputes 
‘incidental to the staples and the mer- 
|chants frequentingthem. The privilege 
was also granted to foreign merchants of 
having, upon any inquest between them 
and the king’s subjects, half composed of 
natives and the other half foreigners, 
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as is now the practice in criminal cases. 

The statute of cloths, 25 Edw. 3, st. 4, 
was also passed for the purpose of en- 
couraging the manufactures of the coun- 
try. By it, no cloth was to be worn ex- 
cept such as made in England. 

The first poor law, or statute of labor- 
ers, was passed in the 23 Edw. 3, c. 1, 
and was enlarged in the 25th, 34th, and 
36th years of this reign, for the purpose 
of limiting the amount of wages to be 
paid for labor, and for regulating the price 
of bread. 

The statute 50 Edw. 3, counteracted 
the fraudulent uses by which lauds or ten- 
ements were alienated, but remained still 
to the use of the owners for the purpose 
of defrauding their creditors. 

Denization.—It was ordained by the 
25th Edw. 3, st. 2, that children who had 
been born out of the kingdom, but whose 
parents were both born in England, 
should enjoy the same benefits as those 
born within the king’s allegiance. 

The Administration of Justice was much 
improved in this reign. Amongst other 
things the statute 14 Edw. 3, ¢. 16, en- 
acted that a commission of nisi prius 
should be granted before any justice of 
the king’s bench, or common pleas, or the 
Chiet Baron of the Exchequer, whereas 
before it was only granted to the partic- 
ular justices who were appointed for that 
purpose. It was also provided that the 
nisi prius record should contain the de- 
elaration, pleas, and various other plead- 
ings in the cause; upon this the judge 
endorsed his verdict. This is now called 
the postea, from the word with which the 
endorsement commences. By a subse- 
quent statute, 42 Edw. 3, c. 11, it was 
required that the names of the jurors 
should be returned, as is still the prac- 
tice in the present day. 

Justices of the Peace.—An important 
statute was also passed for the purpose of 
furthering the administration of justice 


by the appointment of magistrates, who 


were to have cognizance of riots, tres- 
passes, &c. From these afterwards arose 
justices of the peace, and the holding of 
quarter sessions. 

By statutes passed in the 18th and 


jurors, in the performance of their duty, 

in prisonment for debt.—By the 25th 
Edw. 3, c. 17, the remedy of imprison- 
ment for debt by writs of capias and ezi- 
gent was given. 

Various regulations were made by dif- 
ferent statutes in this reign, for prevent- 
ing unnecessary delays in the prosecu- 
tion of suits, and pleading dilatory pleas, 
Of this nature was the statute of Jeofails, 
(j’ai faillé) 14 Edw. 3, st. 1, ¢. 6, by 
which it was enacted that the proceed- 
ings were not to be abated by reason of 
any mistake in the names of the par- 
ties. 

Pleadings in English—The pleadings 
instead of French, were now required to 
he in English, by 25 Edw. 3, st. 5, e. 
15; but notwithstanding this statute, the 
French language continued for some time 
to be used in judicial proceedings ; but 
many of the proceedings, particularly 
charters and public instruments, owing 
to the influence of the clergy, were com- 
posed in Latin, even whilst other pro- 
ceedings were in French. The proceed- 
ings were still entered on record in Latin. 

In this reign the trial by duel was to- 
tally abolished. 

The Chancery, which, as well as the 
King’s Bench, had hitherto followed 
the king, was in the 4th Edw. 3, 
settled in Westminster, when the king 
fixed his seat there, at the upper end of 
the hall, the site afterwards occupied by 
those courts. 

By the 36th Edw. 3, st. 1, ¢. 9, it was 
enacted, “that whosoever is grieved 
against the statutes shall have relief in 
chancery, without elsewhere pursuing his 
his remedy.” In the 45th of Edw. 
3, the commons petitioned that no plea 
might be thereafter pleaded in chancery, 
unless the king were properly concerned, 
or the matters related tothat jurisdiction, 
and praying that all pleas there pending, 
might be sent to the common law. 

Action of debt.—In this reign it was 
laid down that an action brought by or 
‘against executors was to be in the deti- 
net only, whereas the general rule was 
that it was in the debet for money, and 





‘in the definet for chattels. By a statute 


20th years of this reign, various regu-| passed in the 9th Edw. 3, it was enacted 


lations were made for preventing and 


that when a deed was pleaded in bar of 


punishing any abuses which might be jan action, bearing date in a franchise, and 
committed by the sheriffs, coronors, and | the deed was denied, for cause shown, the 
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witnesses were to be summoned, and if 
they did not appear, the inquest was to be 
held in the county where the plea was 
moved, in the same manner as if the deed 
had been made in the county. By a sub- 
sequent statute, if the deed were passed 
abroad, as at Harfleet, in Normandy, it 
was named as if situate in some county 
in England ; it mighttherefore be at Har- 
fleet, in Kent. 

Action of Ejectment.—About this time 
a new remedy for termors came into use, 
called a writ de ejectione firme, afterwards 
called a writ of ejectment. At first it 
lay only for the recovery of damages, and 
not for the recovery of the term, as at 
present. / ; 

Action of Trespass.—In this reign, this 
action appears to have had a much more 
extended use than it had previously, so 
that it was now adopted as a remrdy for 
every injury, either to the person or pro- 
perty. : 

Replevin—has its title from the prin- 
cipal word in the writ, which was issued 
to the sheriff, commanding him, reple- 
giare facias, whenever the right to take 
goods or cattle in distress was question- 
ed by the owner. 

This being a tedious method, the prop- 
erty being long detained from the owner, 
by the statute of Marivridge, another rem- 
edy was given, by which, upon plaint be- 
ing made to the sheriff, he was directed 
to replevy the goods. Upon this pro- 
ceeding, however, the same pledges were 
entered into to prosecute, and to return 
the cattle or goods, as the case might be, 
upon failing to establish that the distress 
had been made improperly. 

In cases too, where a man was impris- 
oned on a bailable offence, he might have 
a writ de homine replegiando. 

Mode of Proceeding.—There were va- 
rious moles of proceeding more ancient 
than by writ, adapted to the extraordi- 
nary jurisdiction of the early Kings.— 
Amongst these was the proceeding by a 
Bill, a sort of plaint made personally in 
court, and particularly applicable to at- 
tornies and other officers of court. Ano- 
ther mode of proceeding was by sugges- 
tion. 

Pleadings were now carried on in writ- 
ing, but were simple, ‘¢ without lameness 
and curiosity,”’ more polished, but “ nei- 
ther uncertain, prolix, nor obscure.” 





Law Wager, also called Ley Gager, or 
Gager de Ley, was much resorted in this 
reign. ‘The manner of waging and mak- 
ing law was this: He that had waged, or 
given security to make his law, brought 
with him into court eleven of his neigh- 
bours. The defendant, then standing at 
the end of the bar, was admonished by 
the judges of the nature and danger of a 
false oath; and if he persisted, he was 
to repeat this or the like oath: “ Hear 
this, ye justices, that | do not owe unto 
Richard Jones, the sum of three pounds, 
nor any penny thereof, in manner and 
form, as the said Richard hath declared 
against me. So help me God.” And 
thereupon his eleven neighbours, or com- 
purgators avowed, upon their oaths, that 
they believed, in their consciences, that 
he had said the truth. 

Tria By Jury.—It had hitherto been 
the practice to choose the jurymen on ac- 
count of their personal knowledge of the 
facts they were to give their verdict on, 
and they were therefore elected from the 
hundred in which the matter upon which 
they were to decide had arisen. In this 
reign, however, it was only necessary that » 
four should be of the hundred. This 
change gave rise to several statutes, which 
were passed in this reign, with regard to 
the vénue or vicinage and visne, as it was 
then called. The courts do not, however, 
appear, in regulating this, to have had 
any rule but to have determined every 
case upon its own merits, sometimes where. 
the cause of suit had arisen, or where it 
appeared to the court that it could, for 
other reasons, be best tried. 

Cua.vences might be made either to 
the whole array, or to the separate polls, 
by the former of which the defendant ob- 
jected to the whole of the jurors, and by 
the latter to any particular one. Another 
species of challenge, which is called a 
peremptory challenge,was made, by which 
a man might object to the jurors, (and 
this to the number of 35,) without as- 
signing any cause for so doing. The rea- 
son that was assigned for this was, that a 
sudden prejudice might be taken to a man 
by his bare looks and gestures, and that 
the law will not that any one should be 
tried by a juror for whom a prejudice may 
be entertained, even for the above causes. 
Another reason was, that if upon a chal- 
lenge, the reason should prove insufficient 
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to set aside the juror, the questioning him 
might provoke a resentment. 

Strong measures were resorted to for 
the purpose of compelling the jurors to 
agree in their verdict; for, unless they 
did so, it was void. Hence arose the 
practice of carrying them about in carts 
with the justices, until they were unani- 
mous in their verdict. 

Tue Statute or Treason, 25 Ed. 3. 
st. 5, c. 2, was passed for the purpose of 
defining in what the crime of treason con- 
sisted. It was divided into four general 
heads: 1, compassing the death of the 
king, the queen, and the eldest son and 
heir, as also that of the chancellor, the 
treasurer, justices of the one bench and 
the other, justices of assize and other 
justices in their place; 2, violating the 
king’s companion or queen, the king’s 
eldest daughter, unmarried, and the 
prinee’s wife ; 3, levying war against the 
king, and adhering to the king’s enemies ; 
4, counterfeiiing the king’s great and 
privy seal, and the king’s coin. By the 
same statute, petty treason included ; 
first, a woman killing her husband ; se- 
condly, a servant his master ; and lastly, 
an ecclesiastic his prelate. ‘The bare 
compassing or imagining the death of the | 
king was an act of treason, provided it 
was avcompanied by an overt aci. 

Benerit or CLercy.—The “ privile- 
gium clericale ” was the exemption of the | 
persons of clergymen from criminal pro- 
cess, before the secular judge in a few 
particular cases. But in process of time, 
the benefit of clergy, which at first was 
allowed only to such as had the habitum 
et tonsuram clericale, was extended to ev- 
ery one that could read, a mark of great | 
learning in those days of ignorance. 

Year Booxs anp Law Tracts.—The 
Reports of this reign are comprised in 
four volumes; the three first under the 
title of Year Books, and the fourth under 
that of Liber Assisarum, being a collec- 
tion of cases that arose on assizes, and | 
trials in the country. Plowdvn says, the | 
the Year Books were completed by men 
chosen by and receiving a stipend from 
the king 

This reign has also furnished us with 
three law tracts, the Old Tenures, contain- 
ing an-account of the various tenures by 
which land was holden at that period ; 





~ Old Natura Brevium, consists of the writs 


then most in use, with a short comment 
on the application and properties of each 
of them. The Nove Narraiiones, con- 
tains for the most part, forms of declara- 
tions, and sume few other pleadings of 
actions then in practice. 

The book on the diversity of the courts 
is also said to have been written in this 
reign. 

Tue Inns or Courr.—-The Temple 
was granted by Edward III. in 1324, to 
the Knights Templars. After the disso- 
lution of their order, it is said to have 
been demised to divers professors of the 
law, who came from Thaive’s Inn, Hol- 
born. Gray’s Inn was also held under a 
lease from Gray de Wilton, by some pro- 
fessors of the law. 

In the 18 Edw. III., we also find that 
Clifford’s Inn was held by a demise from 
Lady de Clifford. 

Judges’ Salaries—One of the Judges 
of this reign appears to have had only 
forty marks, another eighty ; the Chief 
Baron £40; the Chief Justice of the 
King’s Bench, 100 marks, and the other 
Judges £40. 

Dukes-were first created in this reign. 
Edward created his eldest son Duke of 
Cornwall. 

Gold was first coined in England in this 
reign ; the florin being 6s The largest 
silver coin was a groat; there was no 
copper cion. 

St. Stephen’s Chapel, Westminster, was 
built. It was then part of the King’s 
Palace, but afterwards used for the House 
of Commons. 

NOTICE TO CORRESPONDENTS. 

*¢Inutnois.”—No bookseller will publish the 
work in question, unless he is satisfied that it will 
sell, and then he would probably expect to have a 


| share of the profits arising from the sale of it. 


We received several valuable cases, which will 
appear in due time. 
The lines to which M. refers were these: . 
Garrow, forbear! that tough old jade, 
Will never prove a tender maid ,( tender made.) 
The doctrine of primogeniture prevails in Eng- 
land. If C.’s statement be therefore correct, 
there is no doubt but his wife is the heir at law 
of M. The following proofs, it seems to us, 
will be necessary to make out her claim, be- 
fore an unwilling purchaser could be com- 
pelled to complete the contract: proof that M. 
died intestate by production of the letters of ad- 
ministration-- that M. left no brother or other sis- 
ter than C., nor any issue of a brother or sister, 
that she died leaving no husband ; if she died a 
widow, proof should be given of her intestacy, 
and search should also be made to ascertain if 
there were any judgments docketed against M. 





ERRATA.—In p. 350, |. 14, for‘ Cobre’s Rep ’ read Coke’s, and in]. 21, for ‘ Baldurn, tead Baldwin. 








